In my view, the fact that Mr. Hawkins did not actually
see Mr. Wells standing on the panline when the chain was
started is not particularly critical.  It seems clear to me
that Mr. Hawkins issued the safety slip on the assumption
that Mr. Wells was standing on the panline without having
activated the lock out switch.  Mr. Hawkins' assumption was
based on his testimony that Mr. Wells did not deny that he
was standing on the panline when Mr. Hawkins asked him if
this were in fact the case.  In addition, Mr. Hawkins1
assumption was based further on his prior knowledge and
experience that miners do stand on such panlines when
retrieving fallen roof cribs, as well as on his under-
standing as to the location of the fallen cribs, as well as
Mr. Wells1 explanation as to where'he was located when he
was performing the work.

Mr. Wells conceded that he did' not lock out the panline
before attempting to retrieve the cribs.  Having viewed
Mr. Hawkins during the course of the hearings, I find him to
be a credible witness, and I believe his version surrounding
the events in question.  I believe that when Mr. Wells
confronted Mr. Hawkins, he did so with the intent of
provoking him into yet another confrontation over safety.
While it may be true that Mr. Wells' complaint could be
construed to be a safety complaint, one can conclude from
the record in this case that any time Mr. Wells spoke with
Mr. Hawkins, it could be construed to be a complaint.  I
believe Mr. Hawkins1 assertion that when he asked Mr. Wells
whether he had been standing on the panline when it suddenly
started up without warning, Mr. Wells said nothing and did
not deny it.  Considering the fact that Mr. Wells did not
impress me as an individual who would back away from any
-opportunity to confrb'nt Mr,. Hawkins on a safety matter, it
seems strange to me that Mr. Wells--.would >not respond or deny
that he was standing on the panline when he was removing the
fallen cribs.  Rather than denying it, which I believe any
reasonable person would do, Mr. Wells simply exclaimed to
Mr. Hawkins that he should "do what you have to do".
Mr. Hawkins accomodated him by subsequently issuing him a
safety slip, and Mr. 'Wells now belatedly cries "foul".

The critical question in this case is whether or not
the record supports the respondent's contention that the
safety slip issued to Mr. Wells was justified. MSHA's
position is that it was not.  Further, MSHA is of the view
that the safety slip was issued to Mr. Wells in retaliation
of prior safety and discrimination complaints.  After
careful review and scrutiny of the record here, I cannot
conclude that the safety slip, or verbal warning, issued by
Mr. Hawkins to Mr. Wells, was discriminatory or retaliatory.
I conclude that Mr. 'Wells violated company policy by failing                             j take what-
